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Class Entertainment & Communications, L.P. (Class)

herein petitions to deny the renewal application of GAF

Broadcasting Company, Inc. (GBC) for FM broadcast station

WNCN, New York, New York. Class is filing simultaneously

herewith a timely competing application for that

facility.

A recent appellate court decision reversing and

remanding the criminal convictions of GBC's parent and a

principal thereof for violating federal securities and

anti-fraud laws does not serve to eliminate issues as to

GBC's qualifications previously raised by Class. The

decision rather serves to clarify the existence of issues

that must be considered by this Commission pursuant to

Section 309 of the Act.

The decision has no impact on issues as to GBC I S

candor concerning the criminal proceeding previously

raised by Class. It rather serves to heighten concern as

to the candor of GBCls performance to date.
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PBDBRAL COIIMUBlCA~IORS COIIMISSIOII

Washinqton, DC 20554

RECEIVED

'APR 30 1991

In re Application of

For Renewal of License For
FM Radio Station WNCN, New
New York

)
)

GAF BROADCASTING COMPANY, INC. )
)
)

York, )
)

TO: The Commission

File No.

FEDERAl COMMUNICAnONS COMMISSK>N
OFFICE OF THE SECRETARY

Class Entertainment & Communications, L.P. (Class),

by its attorneys, hereby petitions that the above-

referenced application for renewal of license of GAF

Broadcasting Company, Inc. (GBC) for FM radio station

WNCN, New York, New York be denied or designated for

hearing on the issues hereinafter specified.

I. The Interest of Class

Class previously demonstrated and documented its

interest in the WNCN license in its Petition to Require

Filing of Early Renewal Application filed May 18, 1990

(the Petition). The only change is that Class is filing

simultaneously herewith a timely competing application

for the facilities of WNCN (which may be officially

noted) and is thus clearly a party in interest.

Ashbacker Radio Corp. v. FCC,

(Ashbacker ) •

326 U.S. 327 (1945)

I I. I.sues Are Warranted Based On
Misconduct by diC'. Parent And
Resulting Lack of Candor By GBC

Serious charges of misconduct have been raised

concerning GBC·s parent GAF Corporation (GAF) and James
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T. Sherwin, an officer and director of GAF (until October

1990 ) and GBC (unti1 December 1989 ) • Moreover, GBC' s

conduct before the Commission concerning these matters

raised serious issues as to GBC's candor. These matters

are fully addressed in Class' Petition: its June 19, 1990

Reply to Opposition to Petition To Require Filing of

Early Renewal Application (Reply): and its February 1,

1991 Reply To Response To Commission Staff Letter dated

December 19, 1990. Except as modified by the following

discussion, those pleadings remain pertinent and are

incorporated herein by reference.

At the time of the foregoing pleadings, the

misconduct at issue had resulted in a criminal conviction

of GAF and Sherwin in the United States District Court

for the Southern District of New York. The jury found

GAF and Sherwin guilty of violating federal securities

and anti-fraud laws. On March 18, 1991, the United

States Court of Appeals for the Second Circuit reversed

the convictions and remanded the matter. Attached hereto

as Attachment No. 1 is a copy of the decision as

submitted by GBC on March 21, 1991.

As reflected in the Court's decision, the

circumstances of the case involved two instances of stock

trading, referenced as the October trades and the

November trades. Originally, the indictment had encom­

passed both sets of trades. The evidence concerning the
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November trades, however, was less clear as to whether

those trades were attributable to GAF and Sherwin. At a

second trial in the matter (the first having ended in a

mistrial), the defendants urged that reasonable doubt as

to their involvement in the November trades also served

to create a reasonable doubt as to their involvement in

the October trades. Decision at p. 10-11. The second

trial ended when the jury was unable to reach a verdict.

In the third trial, the Government limited its indictment

to the October trades. The trial judge excluded evidence

of the Government's prior attempts to prosecute on the

November trades and denied a requested jury instruction

that the November trades would be relevant to assessing

the October trades. The Second Circuit held that both

rUlings were in error and in combination denied the

defendants a fair trial.

It is no doubt the position of GBC that the Court's

decision wholly eliminates all questions arising from

this matter, based on the Character Policy Statement, 102

FCC 2d 1179, 59 RR 2d 801 (1986) (Character I) modified 5

FCC Red 3252, 67 RR 2d 1107 (1990) (Character II). Such

a conclusion cannot be justified pursuant thereto or

pursuant to the underlying statutory mandate of Section

309(e) of the Communications Act of 1934, as amended (the

Act) •
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A. The Misconduct

As noted, the underlying statutory test which must

be met is Section 309(e) of the Act. This requires that

a matter be set for hearing if "a substantial and

material question of fact is presented or the commission

for any reason is unable to make" the requisite finding

pursuant to Section 309 (a) of the Act that the grant of

the application would serve ·the pUblic interest,

convenience, and necessity ••• • Certainly, the Commission

may generally define through policy statements such as

Character the broad contours of the public interest~

however, this cannot obviate the need to carefully review

the particular facts of each case in light of the

underlying statutory test, especially where the policy

statement does not directly address or resolve those

particular facts.

Character I establishes a policy pursuant to which

what is defined as relevant ·non-FCC misconduct· will be

considered only pursuant to an adjudication by an

·appropriate trier of fact ••• • 59 RR 2d at 819. It is

sUbject to two rather vaguely framed exceptions relating

to • egregious " and ·flagrant" violations. 59 RR 2d at

819 n. 60, 61. Further the adjudication may be consi­

dered notwithstanding the pendency of an appeal, the

significance of which depend on issues vaguely defined by

reference to FR Evid. 609(e). 59 RR 2d at 820 and n. 63.
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Character I had limited the Commission's concern to

specified types of misconduct. The universe was subse-

l

quently expanded to include drug violations.

Trafficking Policy, 4 FCC Rcd 7533, 66 RR 2d 1617

(1989). Character II further extended it to all felonies

and, potentially, serious misdemeanors.

As the facts now stand, an adjudication has been

made by a trier of fact. It is true that this adjudica-

tion has been reversed J however, the reversal is on a

very narrow basis that obviously arises from the burden

placed on the Government in the criminal context to prove

a defendant's guilt beyond a reasonable doubt. The same

result might not have occurred in a civil or administra­

tive proceeding subject to a lesser standard of proof.

It would be irrational for the Commission to wholly

ignore the judgment reached by the trier of fact based on

a narrow error that relates to a burden of proof that

would not apply to Commission adjudications.

The Court's decision does serve to clarify the

nature of the issues and their relevance for the

Commission's purposes. Thus, the decision reflects no

dispute as to whether the trades were illegal but only as

to whether Sherwin had authorized them or whether they

were the work of a block trader, Boyd Jefferies. As

reflected at p. 22-23 of the decision:

II •••appellants at all times claimed that they
were not responsible for the October trades,
and that evidence of their innocence could be
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found by looking at the November trades. They
argued that since the evidence suggested that
Jefferies, rather than Sherwin, was respon­
sible for the November trades, and since the
two series of trades were virtually identical,
and linked, the jury should have examined the
November trades in determining who was respon­
sible for the October trades. w

Jefferies had testified that the October trades resulted

l

from telephone instructions from Sherwin. Decision, p.

6. The testimony concerning Sherwin's involvement in the

November trades is less certain. Decision, p. 8. The

underlying issue, therefore, is the credibility of

Jefferies' testimony concerning the October trades and

the explicit or implicit denial thereof by GAF and

Sherwin.

The issue thus involves two areas of non-broadcast

misconduct that are of concern to the Commission even

under the limited universe indicated in Character I. The

underlying misconduct at issue clearly involves fraud

also involving the violation of Federal law (Decision at

p. 3-4), which is of direct concern to the Commission

pursuant to Character I. 59 RR 2d at 813-14, para. 37.

Moreover, insofar as GAF and Sherwin denied the testimony

of Jefferies, knowing it to be correct, separate concerns

would arise as to fraudulent misconduct before another

government agency (i.e., the Federal Courts). 59 RR 2d

at 813, para. 35-36. Finally, these concerns dovetail

with concerns as to GBC's candor before this Commission,

as will be discussed below.
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Jefferies' testimony as stated at p. 6 of the

Decision also raises substantial questions as to the

possible involvement in the misconduct of GAF and GBC

controlling principal Samuel J. Heyman. Thus, testimony

by Jefferies indicated that, shortly prior to the call

from Sherwin, Jefferies received a call from Heyman

telling him to expect the call from Sherwin. As has been

discussed in Class' prior pleadings, the Government

viewed Heyman as an unindicted co-conspirator, to which

GBC has been consistently evasive. See p. 4 of Class'

Reply and p. 9-10 of Reply of Listeners Guild, Inc. to

Response of GAF Broadcasting Company, Inc. to Commission

Staff Letter Dated December 19, 1990 dated February 19,

1991 (Guild Reply). The basis for the Government's view

is now evident. Heyman's call to Jefferies alerting him

to Sherwin's impending call necessarily suggests that

Heyman knew of the purpose of Sherwin's call and wished

to make clear to Jefferies his desire that the mission to

come from Sherwin be carried out. The Government evi­

dently believed that it could not meet the burden of

proving (without the benefit of discovery) Heyman's guilt

beyond a reasonable doubt. The issue here, however, is

merely the existence of a substantial and material ques­

tion of fact sufficient to warrant inquiry at hearing.

The sworn testimony of Jefferies recounted in the

Decision clearly raises such a question.

Another factor that must be considered is the fact

that GAF and Sherwin agreed to settle a proposed civil

1
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action to be filed by the Securities and Exchange Com­

mission based on the same matters, including a paYment by

GAF of $1.25 million plus interest "by way of disgorge­

ment." GBC March 12, 1990 Supplement at p. 2. Character

I indicates that a consent decree "by itself" will not be

considered. 59 RR 2d at 820 n. 64. The instant agree­

ment, however, is characterized as a • settlement" rather

than a consent decree. Moreover, even if treated as

analogous, it clearly does not stand "by itself". It

cannot be ignored when viewed as one aspect of the

totality of circumstances surrounding this matter.

The CODDllission' s traditional reluctance to intrude

into questions of violations of other laws reflects its

concern that it is not the appropriate agency to deter­

mine whether a violation of such laws occurred. Sumiton

Broadcasting Co., Inc., 15 PCC 2d 410, 14 RR 2d 970 (Rev.

Bd. 1968). Here, however, the proper agencies have

clearly determined that such violations did occur,

including both the SEC and the Department of Justice,

which has pursued the matter through at least three

criminal trials. The jury in the last of these trials

found that violations occurred. The Court's decision

does not dispute that violations would be established if

Jefferies' testimony is accepted. Its remand reflects

only a concern that the jury did not have all the

information necessary to properly assess the credibility

of that testimony in light of the high burden of proof

applicable in a criminal proceeding. GAP chose to incur

1
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a substantial penalty rather than defend itself in a

civil proceeding involving a lesser burden of proof where

liberal discovery would be available.

The fraudulent conduct at issue would clearly raise

a substantial question as to whether this Commission can

rely upon GAF as a truthful and relieble licensee. It

would be irrational to hold that these issues can be

ignored merely because of the possibility that the

Government might be ultimately unable to meet the high

burden of proof that it must meet in the criminal context

without the benefit of discovery with respect to an issue

of credibility. In the present context, it is the

responsibility of GBC to establish its entitlement to

renewal. RKO General, Inc. v. FCC, 670 F. 2d 215, 50 RR

2d 821, 838-39 (D.C. Cir. 1981) (RKO). The Court therein

clearly distinguished between proceedings designed to

punish persons and the Commission's proceedings which are

designed:

• ••• to ensure that these 'fiduciaries of a great
pUblic resource' will 'satisfy the highest stan­
dards of character commensurate with the public
trust that is reposed in them.'·

It would be clearly inconsistent with this duty embodied

in Section 309 of the Act for the Commission to ignore

the circumstances here merely because of the outcome of a

criminal proceeding that involves not only a different

standard of proof but a radically different purpose.

This is particularly so given that the remaining issue is

one of credibility that the Commission is fully able to

resolve.
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It should be emphasized that under Section 309 of

the Act, the Commission must initially assume the truth

of the factual



., t

- 11 -

competing applications. This is particularly so given

that these questions would not be meaningfully resolved

even if a fourth trial were held and resulted in an

acquittal, given the fundamentally different purpose and

scope of a licensing proceeding and a criminal proceed­

ing. An acquittal in any further trial would only

reflect that the Government had failed to prove beyond a

reasonable doubt that GAF and Sherwin were guilty of a

criminal violation and not that GAF and GBC possess the

"highest standards of character". This remains in doubt,

especially by virtue of GAF's willingness to pay a

substantial settlement rather than face inquiry in a

non-criminal context. The Commission cannot evade its

statutory responsibilities because of such litigation

gamesmanship by GAF.

Ultimately, the Character decisions provide no

clear guidance with respect to the unique facts here. In

any event, the ultimate test that must be met is that

prescribed by Section 309 of the Act. Pursuant to that

test, there are clearly substantial and material ques­

tions of fact that the Commission must resolve at

hearing.

B. Lack of CAndor

The Court's decision has no impact on issues as to

GBC's candor with this Commission previously raised by

Class and the Listeners Guild, Inc. (the Guild). As

reflected in Character I, even immaterial and useless

deceptions are of concern. 59 RR 2d at 823 n. 77. See
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also RKO, 50 RR 2d at 837-38. Here, any deception was

clearly material at the time it occurred.

Here, GBC represented in an amendment to pending

applications filed July 27, 1988 under the signature of

Heyman that GAF, Sherwin and Heyman personally were

IIconfident of complete vindication" with respect to the

criminal charges. Attachment 11 of Class' Petition. The

Court's Decision makes clear that if Jefferies' testimony

recounted at p. 6 thereof is true, GAF and Sherwin are

clearly guilty of criminal violations. There is thus a

clear conflict between the sworn testimony of Jefferies

and the representation made by GBC to this Commission on

July 27, 1988, which has never been amended. This con­

flict can only be resolved at hearing.

The Court in RKO made clear the broad scope of a

licensee's affirmative duty to fully disclose all per­

tinent facts. 50 RR 2d at 839. As developed in prior

pleadings of Class and the Guild, GBC has consistently

refused to meet this obligation in connection with its

presentations relating to the criminal proceeding. For

instance, in light of the Court's decision, candor

clearly requires that GBC affirmatively and specifically

admit or deny under oath (with any necessary explanation)

the sworn testimony of Jefferies reflected in the deci­

sion. Anything less amounts to deception and conceal­

ment.

Finally, the Court's decision clearly reinforces

questions as to GBC's candor in light of its consistent
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refusal to make disclosure as to Heyman's role in the

misconduct. This issue was first raised in a Supplement

to Petition for Reconsideration filed by the Guild on

March 31, 1989, was raised by Class, and was most

recently reiterated in the Guild Reply filed almost two

years later. GBC has consistently failed to provide a

meaningful response to an issue that is clearly crucial

in light of the testimony reflected in the decision,

which raises a substantial and material question as to

direct involvement by Heyman. As noted at p. 9 of Class'

Petition, GBC responded to the Guild's initial raising of

this matter by attacking the Guild's counsel and effec­

tively denying any wrongdoing. The sworn testimony of

Jefferies clearly raises facts that conflict with this

claim which conflict must be resolved at hearing.

Class pointed out in its Petition that GBC had

followed the same "policy of minimal disclosure" that

resulted in the disqualification at issue in RICO. RICO

General, Inc. (WNAC-TV), 78 PCC 2d 1, 47 RR 2d 921, 999

(1980). The sworn testimony of Jefferies recounted in

the Court's decision raises further questions as to

whether GBC's performance has been affirmatively mis­

leading.

III. Issues Requested

There accordingly exist substantial questions that

warrant inquiry at hearing. The issues are:
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1. To determine the effect on the qualifi­
cations of GAP Broadcasting Company, Inc.
(GBC) to be a Commission licensee of
alleged violations of federal securities
and anti-fraud laws involving related
persons and entities, including whether
GBC controlling principal Samuel J.
Beyman participated in any such
misconduct.

2. To determine whether GBC misrepresented
facts, was lacking in candor, was grossly
negligent or violated Section 1.65 of the
Rules in connection with the disclosure
of facts concerning a criminal proceeding
involving a related person and entity.

As noted at p. 13 of Class' Petition, Class also supports

the inquiries sought by the Guild in a Petition Por Re-

consideration filed December 14, 1988 in connection with

BTCB-880322GP et a1.

IV. Conclusion

Wherefore this Petition should be granted.

Respectfully submitted,

CLASS mr.rBR~AIRMJDP.r 6 COJIIIOI1ICA~IORS,

L.P.

BY:~UI~~~~~IAJ4--__
M
Roy W. Boyce
Cohen and Berfie d, P.C.
1129 20th Street, N.W., Suite 507
Washington, DC 20036
(202) 466-8565

Its Attorneys

Date: April 30, 1991
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bill o~ p&niculan toZ' t:be juzy'. coapui80n, and 1:bat:. tJIe

c:our1: q1va an 1natnction .11111&2:' 'to 1:hat. nquea1:ed c:cmcern1latJ
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the defendant.' theory ot the ea.e. Secauae 'the COUR refuaed

to admit the oriqinal bill in~o evidence, and refuaed to qive

the reque.~ed in.truction, we believe 'thai: the chief defeMe

theory was not fairly pre.ented to 'the jury. Accord.invly, a.

discu••ed below, we rever.e 'the jud91llent. ot conviction aDd

remand this ca.e to the district COUR tor a new trial.

pX,,,.fa
... DOZI

Attar an unsucce••ful tender ottar for union Carbide in

Oecember 1111, GAr held nearly 10' of Union Carbide'. ca.aon

stock, or approximately 10 million share.. ShortlY .Rer

October 2, 19", GAF deoided to SOlicit bid. for the po••ible

sala ot SaBa or all of it. union carbide block, and a••ivnad

Sherwin, GAP'. Vice-chairman, to ovar.e. t:hi. proce... Sherwin

.olioitad bic:ta trom t:ha then-l••dinV block trader. in the

nat.ion, incluclinq Jetteri.. , coapany. The block bid. whiCh GAP

received ware 98fterally a trac:t:ion ot a point lower tban

publicly-quot.d market pric•••

The qoyarmaent·. evidenoe iDclica,*, 'that. tile marJcat. price

tor Union carbide .~ock had declined troa a hiqh ot $25 1/2 per

share in April 1'" to a low ot $20 par 8hare Oft Ooto1lu· 7,

198&. Althouqh the price ot Union C&rJ:lide bet'U a reaav.zy 111

m1d-OC~ober, on oet:obeJ:" 21, 1"', i~ olo.act at. a p%'iae ('21 7/'
per sbara) lover than the day beton tor the tirst. t.ime a1Dae

Octobar 7, 1"'. 'l'bat..... day, market information indica1:ecl •

larva .upply o~ Union C8r):,ida atock availabla tor ••le below

!5

l



2

3

4

!
6 !.

I

7 I

:I
10 I

,,1
12

13

14

15

17

18

11

20

21

22

23

24

25

28

$22.

Accord.inq to Beyd Jeff.ri•• , who te.tified for the

qovernment, GAF'. Chairman 9..u.l Heyman called him in mid­

october te tell him to expect a call troa Sherwin. Jeffarie.

te.tified ~~ Sherwin called la~.r that day to inquire wbetbar

Jetterie., it .0 a.ked, could make Union Carbide .tock clo.e at

a particular price or hiqher for a."eral <1ay. in • row.

Jetterie. te.t:ified that he repli.d affirmatively, and ~'t

Sherwin aaaured him that GAr would guarantee Jetterie. againat

any lo.a. Jefferie. te.tified. that he than informed J_.
Melton, Jefterie. , company'. chief trader, of the .~.~oe of

this conver.a'tion, and that Helton should do whatever Sherwin

••ked it Sherwin callad While he wa. out ot ~e ottice.

Jetferie. further te.tifi.d. tha't on October 29, 1"',

Sherwin callad him, inclicatect that h. wanted. to proca.d with

their plan, and ••ked if Jetferia. could clo.e Union carbida at

$22 or hiqher that clay. Jefferi.. r ••ponded att1natively, &ftCl

then calle4 Halton in Lo. Angele., where h. wa. b..ed, to relay

the reque.t.

Tha avi4enca incU,ca~•• tha~ em O==-r 2', 1"., .boZ"tly

})efore the 4.00 P••• clo.a at ~ Ifaw York stock Exahanve,

Malton called a brokerava fina in New Yozok and placecl an ozder

to buy 140,000 ahara. ot union carbida .~. In executirMJ

X.ltem'. raque.-t:, the broker_.,_ t1m tint: 120_1: 50,000 IIbana

of union carbide at $21 7/8, axb.ua~1D9 the aupply of Man. at

that price. one minute l_~.r, the broker bou9b~ 2000 .harea of

,
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Union Car))1cSe stock at $22 par ahar.. The axchanq. ".pa01.11.t"

in Union. Cartllc!e then exacu1:ad thr.e "marka-c on tha clO8."

order. at $23. Union car~1d. clo••d on Oo~Ober 21, 1,e, &-C $22

per ahara.

Af~ar 'tha clo.. of tha Haw York Stock EXChan9., Mel~n

purch•••eI 8000 ahara. of union ea=id••took on the Paoific

Stock EXchanqa at $22 per abar••

On Oc::t:o~.r 30, 198', Union carbide -craclecl a1: balow .22 feZ'

shara until Malton aqa1n int.rvanad. aa ina~cta4 hi. broker

to purCha.a 27,100 shar•• at $21 7/8 in a ••r1a. of trade. from

3:34 P.K. until 3:53 p.m. '!'han, in the la.t two trael•• of the

day in union Carbide, H.lton, tlU'oW)h hi. 1:troker, purc:ba.ad

10,000 share. at $22 1/8. Union Car~ida stock clos.d on 0C1:0bU'

30, 191. at $22 1/1 p.r .bara.

Malton t:hen purcha.ad all of the .bar.. on the Pacific

Stock EXchang-e i:bat were availabl. at $22 1/4 (1500) , and

anothar 1500 shara. at $22 3/••

On November 3, 1"., Me1tDn .014 ....11 nuabeZ' of UD10n

Carbide abazoaa a~ a tiaa .0 a. IlR 1:0 "ovan-i..- tba 1II&a-Jca~ by

incr...incz ~a .upply of .'teak 1:00 rapidly. IIAlbm

"aCJ9Z'•••1vely" .old t:ha r_1Ddar of ~ union Cazob1cla .~ on

HovaJllbar .. , 1... at lower aJICl lov.r pric.. a. ~ 1I&r~ Z"Udecl

cat first adversely) to n.w8 of a recapitali.ation Pzot~ by

Onion car~id.. fta•• trad_ raultad in a 10.. for Jeftu!.. ,

company.

on lfcw.-bar , and 7, 1"', JaffaZ'i.. , coapany ~ad

7·
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20,!500 Union Car})id.e share.. Aa in oc~oJ)er, the .han. vue

placed in Jetterie. , Company'. "802" account -- the "hou....

account. Al.o, •• in octob.r, the purch&a•• were4ad••ho~ly

betore the clo.e of trading, and .hare. w.n purcha.ed on both

exchanCJ... Th. purch.... al.o had the .ft.= ot .lifJh~lY

increa.ing Union car~ida·. Clo.inq prica -- this ~iae to ju.t

over $23 per shara. J.ttari.., company .014 tha.a abara. on

November 10-12, 19" wi~out .uttaring a 10•••

Malton, called ~y the qavarnmant, ta.titiacl that Sharwin

navar aakeel him to manipulate ~. price of Union Carbide .toak,

and that on Octob.r 29, and 30, a. wall a. on Nov.mbar 3, and.

4 , anel Novembar 6, and 7, ha actad pursuant ~o Jafterie. '

.pacitic in.truction••

Jettaria. acknowledqed that in hi. oriq1nal stat...nt ~o

the qovarnment he had .1:atad that ha had effectuai:ed the

Novembar 6, and 7, 1'" t.rad.. in oZ'd.er to "make baok" tha

10.... Jafteria. , company hU auatained When it ao14 Union

carbide atock on November 3, &lid 4, 111'. Ai: =ial, how"'Z';

althoUVb aJcnovlecllJiZ19 t:ha~ hi. .tozy had. =anq_, .rattui..

te.tified that he pU80nally had no ra.ponaibili~ tor tba

November 1:racle.. He con1:andad that ha va. told by Mali:on tbat

Sberwin had ••leed Malton to 1IaJce. the NoveRber purch..... Malton

c1eftied ever re.1ving .\lob • zoeque.i:, or. Uldnv .Uob .'t.'t~t••

L.. DAClan'!, Ulmll

Indict:aen1: II cr. 415, fUad on JUly ., 1"', conta1nacl. ten

I,


